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(3) Multiple consumers. If more than
one consumer is liable on the obliga-
tion, a covered person may mail or de-
liver the disclosures to any consumer
who is primarily liable.

(4) Multiple transfers. If a mortgage
loan is acquired by a covered person
and subsequently sold, assigned, or
otherwise transferred to another cov-
ered person, a single disclosure may be
provided on behalf of both covered per-
sons if the disclosure satisfies the tim-
ing and content requirements applica-
ble to each covered person.

() Multiple covered persons. If an ac-
quisition involves multiple covered
persons who jointly acquire the loan, a
single disclosure must be provided on
behalf of all covered persons.

(c) Ezxceptions. Notwithstanding para-
graph (b) of this section, a covered per-
son is not subject to the requirements
of this section with respect to a par-
ticular mortgage loan if:

(1) The covered person sells, or other-
wise transfers or assigns legal title to
the mortgage loan on or before the 30th
calendar day following the date that
the covered person acquired the mort-
gage loan which shall be the date of
transfer recognized for purposes of
paragraph (b)(2) of this section;

(2) The mortgage loan is transferred
to the covered person in connection
with a repurchase agreement that obli-
gates the transferor to repurchase the
loan. However, if the transferor does
not repurchase the loan, the covered
person must provide the disclosures re-
quired by this section within 30 days
after the date that the transaction is
recognized as an acquisition on its
books and records; or

(3) The covered person acquires only
a partial interest in the loan and the
party authorized to receive the con-
sumer’s notice of the right to rescind
and resolve issues concerning the con-
sumer’s payments on the loan does not
change as a result of the transfer of the
partial interest.

(d) Content of required disclosures. The
disclosures required by this section
shall identify the loan that was sold,
assigned or otherwise transferred, and
state the following:

(1) The name, address, and telephone
number of the covered person.
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(i) If a single disclosure is provided
on behalf of more than one covered per-
son, the information required by this
paragraph shall be provided for each of
them unless paragraph (d)(1)(ii) of this
section applies.

(ii) If a single disclosure is provided
on behalf of more than one covered per-
son and one of them has been author-
ized in accordance with paragraph
(d)(3) of this section to receive the con-
sumer’s notice of the right to rescind
and resolve issues concerning the con-
sumer’s payments on the loan, the in-
formation required by paragraph (d)(1)
of this section may be provided only
for that covered person.

(2) The date of transfer.

(3) The name, address and telephone
number of an agent or party authorized
to receive notice of the right to rescind
and resolve issues concerning the con-
sumer’s payments on the loan. How-
ever, no information is required to be
provided under this paragraph if the
consumer can use the information pro-
vided under paragraph (d)(1) of this sec-
tion for these purposes.

(4) Where transfer of ownership of the
debt to the covered person is or may be
recorded in public records, or, alter-
natively, that the transfer of owner-
ship has not been recorded in public
records at the time the disclosure is
provided.

(e) Optional disclosures. In addition to
the information required to be dis-
closed under paragraph (d) of this sec-
tion, a covered person may, at its op-
tion, provide any other information re-
garding the transaction.

§1026.40 Requirements for home egq-
uity plans.

The requirements of this section
apply to open-end credit plans secured
by the consumer’s dwelling. For pur-
poses of this section, an annual per-
centage rate is the annual percentage
rate corresponding to the periodic rate
as determined under §1026.14(b).

(a) Form of disclosures. (1) General.
The disclosures required by paragraph
(d) of this section shall be made clearly
and conspicuously and shall be grouped
together and segregated from all unre-
lated information. The disclosures may
be provided on the application form or
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on a separate form. The disclosure de-
scribed in paragraph (d)(4)@iii), the
itemization of third-party fees de-
scribed in paragraph (d)(8), and the
variable-rate information described in
paragraph (d)(12) of this section may be
provided separately from the other re-
quired disclosures.

(2) Precedence of certain disclosures.
The disclosures described in paragraph
(d)A) through (4)(ii) of this section
shall precede the other required disclo-
sures.

(3) For an application that is
accessed by the consumer in electronic
form, the disclosures required under
this section may be provided to the
consumer in electronic form on or with
the application.

(b) Time of disclosures. The disclosures
and brochure required by paragraphs
(d) and (e) of this section shall be pro-
vided at the time an application is pro-
vided to the consumer. The disclosures
and the brochure may be delivered or
placed in the mail not later than three
business days following receipt of a
consumer’s application in the case of
applications contained in magazines or
other publications, or when the appli-

cation is received by telephone or
through an intermediary agent or
broker.

(c) Duties of third parties. Persons
other than the creditor who provide ap-
plications to consumers for home eq-
uity plans must provide the brochure
required under paragraph (e) of this
section at the time an application is
provided. If such persons have the dis-
closures required under paragraph (d)
of this section for a creditor’s home eq-
uity plan, they also shall provide the
disclosures at such time. The disclo-
sures and the brochure may be deliv-
ered or placed in the mail not later
than three business days following re-
ceipt of a consumer’s application in the
case of applications contained in maga-
zines or other publications, or when
the application is received by tele-
phone or through an intermediary
agent or broker.

(d) Content of disclosures. The creditor
shall provide the following disclosures,
as applicable:

(1) Retention of information. A state-
ment that the consumer should make
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or otherwise retain a copy of the dis-
closures.

(2) Conditions for disclosed terms. (i) A
statement of the time by which the
consumer must submit an application
to obtain specific terms disclosed and
an identification of any disclosed term
that is subject to change prior to open-
ing the plan.

(ii) A statement that, if a disclosed
term changes (other than a change due
to fluctuations in the index in a vari-
able-rate plan) prior to opening the
plan and the consumer therefore elects
not to open the plan, the consumer
may receive a refund of all fees paid in
connection with the application.

(3) Security interest and risk to home. A
statement that the creditor will ac-
quire a security interest in the con-
sumer’s dwelling and that loss of the
dwelling may occur in the event of de-
fault.

(4) Possible actions by creditor. (i) A
statement that, under certain condi-
tions, the creditor may terminate the
plan and require payment of the out-
standing balance in full in a single pay-
ment and impose fees upon termi-
nation; prohibit additional extensions
of credit or reduce the credit limit;
and, as specified in the initial agree-
ment, implement certain changes in
the plan.

(ii) A statement that the consumer
may receive, upon request, information
about the conditions under which such
actions may occur.

(iii) In lieu of the disclosure required
under paragraph (d)(4)(ii) of this sec-
tion, a statement of such conditions.

(5) Payment terms. The payment terms
of the plan. If different payment terms
may apply to the draw and any repay-
ment period, or if different payment
terms may apply within either period,
the disclosures shall reflect the dif-
ferent payment terms. The payment
terms of the plan include:

(i) The length of the draw period and
any repayment period.

(ii) An explanation of how the min-
imum periodic payment will be deter-
mined and the timing of the payments.
If paying only the minimum periodic
payments may not repay any of the
principal or may repay less than the
outstanding balance, a statement of
this fact, as well as a statement that a
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balloon payment may result. A balloon
payment results if paying the min-
imum periodic payments does not fully
amortize the outstanding balance by a
specified date or time, and the con-
sumer must repay the entire out-
standing balance at such time.

(iii) An example, based on a $10,000
outstanding balance and a recent an-
nual percentage rate, showing the min-
imum periodic payment, any balloon
payment, and the time it would take to
repay the $10,000 outstanding balance if
the consumer made only those pay-
ments and obtained no additional ex-
tensions of credit. For fixed-rate plans,
a recent annual percentage rate is a
rate that has been in effect under the
plan within the twelve months pre-
ceding the date the disclosures are pro-
vided to the consumer. For variable-
rate plans, a recent annual percentage
rate is the most recent rate provided in
the historical example described in
paragraph (d)(12)(xi) of this section or a
rate that has been in effect under the
plan since the date of the most recent
rate in the table.

(6) Annual percentage rate. For fixed-
rate plans, a recent annual percentage
rate imposed under the plan and a
statement that the rate does not in-
clude costs other than interest. A re-
cent annual percentage rate is a rate
that has been in effect under the plan
within the twelve months preceding
the date the disclosures are provided to
the consumer.

() Fees imposed by creditor. An
itemization of any fees imposed by the
creditor to open, use, or maintain the
plan, stated as a dollar amount or per-
centage, and when such fees are pay-
able.

(8) Fees imposed by third parties to open
a plan. A good faith estimate, stated as
a single dollar amount or range, of any
fees that may be imposed by persons
other than the creditor to open the
plan, as well as a statement that the
consumer may receive, upon request, a
good faith itemization of such fees. In
lieu of the statement, the itemization
of such fees may be provided.

(9) Negative amortization. A statement
that negative amortization may occur
and that negative amortization in-
creases the principal balance and re-
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duces the consumer’s equity in the
dwelling.

(10) Transaction requirements. Any
limitations on the number of exten-
sions of credit and the amount of credit
that may be obtained during any time
period, as well as any minimum out-
standing balance and minimum draw
requirements, stated as dollar amounts
or percentages.

(11) Tax implications. A statement
that the consumer should consult a tax
advisor regarding the deductibility of
interest and charges under the plan.

(12) Disclosures for variable-rate plans.
For a plan in which the annual per-
centage rate is variable, the following
disclosures, as applicable:

(i) The fact that the annual percent-
age rate, payment, or term may change
due to the variable-rate feature.

(ii) A statement that the annual per-
centage rate does not include costs
other than interest.

(iii) The index used in making rate
adjustments and a source of informa-
tion about the index.

(iv) An explanation of how the an-
nual percentage rate will be deter-
mined, including an explanation of how
the index is adjusted, such as by the
addition of a margin.

(v) A statement that the consumer
should ask about the current index
value, margin, discount or premium,
and annual percentage rate.

(vi) A statement that the initial an-
nual percentage rate is not based on
the index and margin used to make
later rate adjustments, and the period
of time such initial rate will be in ef-
fect.

(vii) The frequency of changes in the
annual percentage rate.

(viii) Any rules relating to changes in
the index value and the annual per-
centage rate and resulting changes in
the payment amount, including, for ex-
ample, an explanation of payment limi-
tations and rate carryover.

(ix) A statement of any annual or
more frequent periodic limitations on
changes in the annual percentage rate
(or a statement that no annual limita-
tion exists), as well as a statement of
the maximum annual percentage rate
that may be imposed under each pay-
ment option.
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(x) The minimum periodic payment
required when the maximum annual
percentage rate for each payment op-
tion is in effect for a $10,000 out-
standing balance, and a statement of
the earliest date or time the maximum
rate may be imposed.

(xi) An historical example, based on a
$10,000 extension of credit, illustrating
how annual percentage rates and pay-
ments would have been affected by
index value changes implemented ac-
cording to the terms of the plan. The
historical example shall be based on
the most recent 15 years of index val-
ues (selected for the same time period
each year) and shall reflect all signifi-
cant plan terms, such as negative am-
ortization, rate carryover, rate dis-
counts, and rate and payment limita-
tions, that would have been affected by
the index movement during the period.

(xii) A statement that rate informa-
tion will be provided on or with each
periodic statement.

(e) Brochure. The home equity bro-
chure entitled ‘“What You Should
Know About Home Equity Lines of
Credit” or a suitable substitute shall
be provided.

(f) Limitations on home equily plans.
No creditor may, by contract or other-
wise:

(1) Change the annual percentage
rate unless:

(i) Such change is based on an index
that is not under the creditor’s control;
and

(ii) Such index is available to the
general public.

(2) Terminate a plan and demand re-
payment of the entire outstanding bal-
ance in advance of the original term
(except for reverse mortgage trans-
actions that are subject to paragraph
(f)(4) of this section) unless:

(i) There is fraud or material mis-
representation by the consumer in con-
nection with the plan;

(ii) The consumer fails to meet the
repayment terms of the agreement for
any outstanding balance;

(iii) Any action or inaction by the
consumer adversely affects the credi-
tor’s security for the plan, or any right
of the creditor in such security; or

(iv) Federal law dealing with credit
extended by a depository institution to
its executive officers specifically re-
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quires that as a condition of the plan
the credit shall become due and pay-
able on demand, provided that the
creditor includes such a provision in
the initial agreement.

(3) Change any term, except that a
creditor may:

(i) Provide in the initial agreement
that it may prohibit additional exten-
sions of credit or reduce the credit
limit during any period in which the
maximum annual percentage rate is
reached. A creditor also may provide in
the initial agreement that specified
changes will occur if a specified event
takes place (for example, that the an-
nual percentage rate will increase a
specified amount if the consumer
leaves the creditor’s employment).

(ii) Change the index and margin
used under the plan if the original
index is no longer available, the new
index has an historical movement sub-
stantially similar to that of the origi-
nal index, and the new index and mar-
gin would have resulted in an annual
percentage rate substantially similar
to the rate in effect at the time the
original index became unavailable.

(iii) Make a specified change if the
consumer specifically agrees to it in
writing at that time.

(iv) Make a change that will un-
equivocally benefit the consumer
throughout the remainder of the plan.

(v) Make an insignificant change to
terms.

(vi) Prohibit additional extensions of
credit or reduce the credit limit appli-
cable to an agreement during any pe-
riod in which:

(A) The value of the dwelling that se-
cures the plan declines significantly
below the dwelling’s appraised value
for purposes of the plan;

(B) The creditor reasonably believes
that the consumer will be unable to
fulfill the repayment obligations under
the plan because of a material change
in the consumer’s financial -cir-
cumstances;

(C) The consumer is in default of any
material obligation under the agree-
ment;

(D) The creditor is precluded by gov-
ernment action from imposing the an-
nual percentage rate provided for in
the agreement;

671



§1026.41

(BE) The priority of the creditor’s se-
curity interest is adversely affected by
government action to the extent that
the value of the security interest is
less than 120 percent of the credit line;
or

(F') The creditor is notified by its reg-
ulatory agency that continued ad-
vances constitute an unsafe and un-
sound practice.

(4) For reverse mortgage transactions
that are subject to §1026.33, terminate
a plan and demand repayment of the
entire outstanding balance in advance
of the original term except:

(i) In the case of default;

(ii) If the consumer transfers title to
the property securing the note;

(iii) If the consumer ceases using the
property securing the note as the pri-
mary dwelling; or

(iv) Upon the consumer’s death.

(g) Refund of fees. A creditor shall re-
fund all fees paid by the consumer to
anyone in connection with an applica-
tion if any term required to be dis-
closed under paragraph (d) of this sec-
tion changes (other than a change due
to fluctuations in the index in a vari-
able-rate plan) before the plan is
opened and, as a result, the consumer
elects not to open the plan.

(h) Imposition of monrefundable fees.
Neither a creditor nor any other person
may impose a nonrefundable fee in con-
nection with an application until three
business days after the consumer re-
ceives the disclosures and brochure re-
quired under this section. If the disclo-
sures and brochure are mailed to the
consumer, the consumer is considered
to have received them three business
days after they are mailed.

§1026.41 [Reserved]

§1026.42

(a) Scope. This section applies to any
consumer credit transaction secured by
the consumer’s principal dwelling.

(b) Definitions. For purposes of this
section:

(1) ““Covered person’” means a cred-
itor with respect to a covered trans-
action or a person that provides ‘‘set-
tlement services,” as defined in 12
U.S.C. 2602(3) and implementing regula-
tions, in connection with a covered
transaction.(2) ‘‘Covered transaction”

Valuation independence.
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means an extension of consumer credit
that is or will be secured by the con-
sumer’s principal dwelling, as defined
in §1026.2(a)(19).

(3) ‘“Valuation” means an estimate of
the value of the consumer’s principal
dwelling in written or electronic form,
other than one produced solely by an
automated model or system.

(4) ‘““Valuation management func-
tions” means:

(i) Recruiting, selecting, or retaining
a person to prepare a valuation;

(ii) Contracting with or employing a
person to prepare a valuation;

(iii) Managing or overseeing the proc-
ess of preparing a valuation, including
by providing administrative services
such as receiving orders for and receiv-
ing a valuation, submitting a com-
pleted valuation to creditors and un-
derwriters, collecting fees from credi-
tors and underwriters for services pro-
vided in connection with a valuation,
and compensating a person that pre-
pares valuations; or

(iv) Reviewing or verifying the work
of a person that prepares valuations.

(c) Valuation of consumer’s principal
dwelling. (1) Coercion. In connection
with a covered transaction, no covered
person shall or shall attempt to di-
rectly or indirectly cause the value as-
signed to the consumer’s principal
dwelling to be based on any factor
other than the independent judgment
of a person that prepares valuations,
through coercion, extortion, induce-
ment, bribery, or intimidation of, com-
pensation or instruction to, or collu-
sion with a person that prepares valu-
ations or performs valuation manage-
ment functions.

(i) Examples of actions that violate
paragraph (c)(1) include:

(A) Seeking to influence a person
that prepares a valuation to report a
minimum or maximum value for the
consumer’s principal dwelling;

(B) Withholding or threatening to
withhold timely payment to a person
that prepares a valuation or performs
valuation management functions be-
cause the person does not value the
consumer’s principal dwelling at or
above a certain amount;

(C) Implying to a person that pre-
pares valuations that current or future
retention of the person depends on the
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